THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106
In the Matter of the Liquidation of
The Home Insurance Company
ORDER

On October 27, 2004, the Court granted ACE Companies' Motion to Transfer
Question of Law for Interlocutory Appeal and ordered transfer of ACE Companies'
Interlocutory Appeal Statement. The October 27, 2004 order transferring the
Interlocutory Appeal Statement is hereby vacated. The Joint Motion to Approve Agreed
Interlocutory Appeal Statement is granted, and the agreed upon Interlocutory Appeal

Statement is transferred.

So Ordered.

Dated: / / g / OIV




THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106
In the Matter of the Liquidation of
The Home Insurance Company
JOINT MOTION TO APPROVE AGREED
INTERLOCUTORY APPEAL STATEMENT

Roger A. Sevigny, Commissioner of Insurance for the State of New Hampshire, as
Liquidator (“Liquidator”) of The Home Insurance Company (‘“Home”), Century Indemnity
Company, ACE Property and Casualty Insurance Company, Pacific Employers Insurance
Company, and ACE American Reinsurance Company (collectively, the “ACE Companies”), and
Benjamin Moore & Co. (“Benjamin Moore™) jointly move for an order (1) vacating the Court’s
order of October 27, 2004 approving an interlocutory appeal statement, and (2) approving the
agreed interlocutory appeal statement submitted herewith. As reasons therefore, the Liquidator,
the ACE Companies, and Benjamin Moore state as follows:

1. In light of the Court’s Order on Remand issued October 8, 2004, the ACE
Companies filed a motion to transfer question of law for interlocutory appeal on October 21,
2004. The motion included a proposed interlocutory appeal statement. Benjamin Moore filed a
joinder in the motion to transfer dated October 26, 2004.

2. On October 27, 2004, the Court issued two orders concerning the motion:

(a) an order granting motion for interlocutory appeal, and (b) an order approving interlocutory
appeal statement.

3, On October 29, 2004, the Liquidator filed a motion for reconsideration of the
order approving interlocutory appeal statement. The motion for reconsideration included an

alternative proposed interlocutory appeal statement.
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4, On November 1, 2004, the ACE Companies and the Liquidator were advised that
the Court was going to vacate the order approving the interlocutory appeal statement and that the
Court directed the parties to confer in an effort to agree upon an interlocutory appeal statement.
Counsel thereafter conferred and exchanged revised drafts of a further proposed interlocutory
appeal statement.

5. The Liquidator, the ACE Companies, and Benjamin Moore have now agreed on
an interlocutory appeal statement. A copy of the agreed interlocutory appeal statement is
submitted as Exhibit A hereto.

6. In these circumstances, the Liquidator, the ACE Companies and Benjamin Moore
jointly request the Court to enter an order (a) vacating its October 27, 2004 order approving
interlocutory appeal statement, and (b) approving the agreed interlocutory appeal statement
submitted herewith.

7. The ACE Companies filed the previous interlocutory appeal statement with the
New Hampshire Supreme Court on October 28, 2004. The Liquidator filed a motion for remand
with the Supreme Court on November 1, 2004. The ACE Companies opposed that motion that
same day. If this Court grants this joint motion and approves the agreed interlocutory appeal
statement, the ACE Companies will withdraw the interlocutory appeal statement previously filed
with the Supreme Court and file the new approved interlocutory appeal statement with the
Supreme Court, and the Liquidator will withdraw the motion for reconsideration in the Superior
Court as moot and withdraw the motion for remand in the Supreme Court.

WHEREFORE, the Liquidator, the ACE Companies, and Benjamin Moore respectfully
request that this Court:

(a) Grant this Joint Motion to Approve Agreed Interlocutory Appeal Statement;




(b) Enter an order (i) vacating the October 27, 2004 order approving interlocutory

appeal statement, and (ii) approving the agreed interlocutory appeal statement submitted

herewith; and

(c) Granting such other and further relief as justice may require.

Respectfully submitted,

CENTURY INDEMNITY COMPANY,
ACE PROPERTY AND CASUALTY
INSURANCE COMPANY, PACIFIC

EMPLOYERS INSURANCE

COMPANY AND ACE AMERICAN

REINSURANCE COMPANY
By their attorneys,

Gl

v

Ronald L. Snow—
Orr & Reno, Professional
Association

One Eagle Square

P.0. Box 3550

Concord, New Hampshire
Telephone:  (603) 224-2381
Facsimile: (603) 224-2318

-and -

Gary S Lee

Eric A. Haab

Gail M. Goering

Pieter Van Tol

Lovells

900 Third Avenue, 16™ Floor
New York, New York 10022
Telephone:  (212) 909-0600
Facsimile: (212) 909- 0666

ROGER A. SEVIGNY, COMMISSIONER OF
INSURANCE FOR THE STATE OF NEW
HAMPSHIRE, AS LIQUIDATOR OF

THE HOME INSURANCE COMPANY

By his attorneys,

KELLY A. AYOTTE

ATTORNEY GENERAL

Suzanne M. Gornféan

Senior Assistant Attorney General
Civil Bureau

33 Capitol Street

Concord, New Hampshire 03301-6397
Telephone:  (603) 271-3650
Facsimile: (603) 223-6230

J. David Leslie, pro hac vice
Eric A. Smith, pro hac vice
Rackemann, Sawyer & Brewster
One Financial Center

Boston, Massachusetts 02111
Telephone:  (617) 542-2300
Facsimile: (617) 542-7437




BENJAMIN MOORE & COMPANY
By its attorneys,

@Mw\/§u/w / KL ,g

Andre Bouffard

Eric D. Jones

Downs Rachlin Martin PLLC
199 Main Street

P.O. Box 190

Burlington, Vermont 05402-0190
Telephone:  (802) 863-2375
Facsimile: (802) 862-7512

Date: November 3, 2004




THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

INTERLOCUTORY APPEAL STATEMENT

| ¥ Statement of the Case and Statement of Facts

This interlocutory appeal is taken by Century Indemnity Company (“Century”), ACE
Property and Casualty Insurance Company (“ACE P & C”), Pacific Employers Insurance
Company (“PEIC”), and ACE American Reinsurance Company (“AARe”) (collectively, the
“ACE Companies”), and Benjamin Moore & Co. (“Benjamin Moore™) from the ruling issued on
October 8, 2004 by the Merrimack County Superior Court (McGuire, J.) (the “Order on
Remand”) in favor of Roger Sevigny, Insurance Commissioner for the State of New Hampshire,
as Liquidator (the “Liquidator”) of the Home Insurance Company (*Home”) that potential
payments to certain insurers who had ceded insurance risk to the Home’s UK branch (the “AFIA
Cedents™) are administrative expenses authorized under RSA 402-C:1, Il and IV; RSA 402-
C:25, IV, VI and XXII; and RSA 402-C:44, 1. (Order on Remand at 14.) The ACE Companies
and Benjamin Moore had intervened, without objection, in the Home liquidation proceedings to
challenge the agreement between the Liquidator and the AFIA Cedents (the “Agreement”),
pursuant to which the AFIA Cedents would be provided financial incentive for their filing and
prosecution of claims in Home’s liquidation.

In its Order issued on April 29, 2004 (the “April 29 Order”), the Superior Court ruled that
“[t]he agreement proposed by the Liquidator is authorized under the broad array of powers

granted the Liquidator under RSA 402-C:25 and is consistent with the goals and purposes of the




statute to protect the interests of the insured and creditors.” (April 29 Order at 2.) The New

Hampshire Supreme Court accepted an appeal from the April 29 Order.

After briefing and oral argument, the New Hampshire Supreme Court, in an Order dated
September 13, 2004 (the “September 13 Order”), vacated the April 29 Order approving the
Agreement, and remanded the case to the Superior Court. It specifically directed the Superior
Court to consider five issues upon remand:

(1) Whether the New Hampshire liquidation proceedings should be stayed pending

the completion of the regulatory and judicial proceedings in the United Kingdom;

2) Whether the Superior Court has an independent obligation to assess the fairness of

the Agreement;

3) Whether the intervenors have standing to contest the Agreement;

4) Whether the “Necessity of Payment Doctrine” or some other equitable doctrine

authorizes the Liquidator or the Superior Court to vary the mandatory priorities set forth

in RSA 402-C:44; and

(5)  Whether the proposed payments to the AFIA Cedents qualify as administrative

expenses under RSA 402-C:44, 1.

(September 13 Order at 2.)

Following conferences with counsel and the submission of papers regarding a draft order,
the Superior Court issued the Order on Remand and ruled, inter alia, that (1) the ACE
Companies and Benjamin Moore have standing to contest the Agreement; (2) consideration of a
stay of the New Hampshire proceedings is not appropriate in the circumstances; (3) equitable

doctrines such as the Necessity of Payment doctrine may not override a statute enacted on a
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particular topic; and (4) it recognized an independent obligation to assess the fairness of the

Agreement. (Order on Remand at 4-6, 10-13).

In response to the Supreme Court’s specific inquiry whether the proposed payments to
the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, I, the Superior Court
ruled that such payments would be administrative expenses authorized under RSA 402-C:1, III
and IV; 402-C:25, IV, VI, and XXII; and RSA 402-C:44,1. (See Order on Remand at 6-10.)

The parties agreed that the Superior Court’s determination as to whether the proposed payments
to the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, 1 is a matter of
law. (See Order on Remand at 6).

The Superior Court granted the ACE Companies and Benjamin Moore leave to appeal the
legal issue of whether the proposed payments to the AFIA Cedents qualify as administrative
expenses. (Id. at 14). The facts forming the basis of the Superior Court’s Order on Remand in
this case are summarized in said Order which accompanies this statement, pursuant to Supreme
Court Rule 8.

IL. Question of Law

The following controlling question of law is transferred in accordance with Supreme

Court Rule 8 and RSA 491:17:

Whether, as a matter of law, the payments to the AFIA Cedents under the
Agreement qualify as administrative expenses under RSA 402-C:44, 1.

III. Statement of Reasons for Interlocutory Transfer
Rule 8 of the Supreme Court Rules requires “a statement of the reasons why a substantial
basis exists for a difference of opinion on the question and why an interlocutory appeal may

materially advance the termination or clarify further proceedings of the litigation, protect a party

from substantial and irreparable injury, or present the opportunity to decide, modify or clarify an
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issue of general importance in the administration of justice.” N.H. Sup. Ct. R. 8(1)(d) (emphasis
added). The requirements of Rule 8 are met here.

A. A Substantial Basis Exists for a Difference of Opinion on Whether the
Proposed Payments to the AFIA Cedents Qualify as Administrative Expenses

Before the Superior Court and in the appeal to the Supreme Court, the Liquidator
characterized the proposed payments to the AFIA Cedents as administrative expenses within the
scope of RSA 402-C:44, 1, which defines the “costs and expenses of administration” to include
“the actual and necessary costs of preserving or recovering the assets of the insurer.” The ACE
Companies and Benjamin Moore disputed the Liquidator’s casting of the proposed payments as
administrative expenses. (See Order on Remand at 7, 9-10.) It is the ACE Companies and
Benjamin Moore’s position that such a classification of the payments is not supported by the
language of the statute, the applicable case law or public policy.

It is also the ACE Companies and Benjamin Moore’s position that in relying on RSA
402-C:25, IV and VI, and RSA 402-C:1, III and IV, in the Order on Remand the Superior Court
simply restated its original (and now vacated) finding that the Proposed Agreement is
“authorized under the broad array of powers granted the Liquidator under 402-C:25, and is
consistent with the goals and purposes of the statute to protect the interests of the insureds and
creditors.”

Accordingly, a substantial basis exists for a difference of opinion on the controlling
question of law identified above.

B. Resolution of the Issue of Whether the Proposed Payments to the AFIA

Cedents Qualify as Administrative Expenses Will Materially Advance the
Termination of, or Clarify Further Proceedings in, the Subsequent Litigation

The Superior Court noted that a decision by the Supreme Court that the proposed

payments to the AFIA Cedents do not qualify as administrative expenses would resolve this key




issue. (Order on Remand at 13.) It is also likely that a determination that the proposed payments
are administrative expenses would help frame the issues, thus clarifying further proceedings and
streamlining the litigation before the Superior Court.
ol Opportunity to Decide Issue of Importance
An interlocutory transfer would provide an opportunity for the New Hampshire Supreme
Court to decide an issue that is of obvious interest to that Court, but was not decided on the
previous appeal. The administrative expense provision is a core provision in the statute, and the
issue of whether the proposed payments to the AFIA Cedents qualify as administrative expenses
is of critical importance in this liquidation and future liquidations in New Hampshire. Also,
since virtually every state liquidation statute refers to administrative expenses, a decision by the
Supreme Court could have far-reaching consequences throughout the United States.
IV.  Counsel
The names and addresses of the lawyers involved in this appeal and the names of their
respective clients are as follows:
Liquidator: Suzanne M. Gorman, Esquire
Civil Bureau
NH Department of Justice
33 Capitol Street
Concord, NH 03301-6397
J. David Leslie, Esquire
Eric A. Smith, Esquire
Rackemann, Sawyer & Brewster
One Financial Center
Boston, MA 02111
Benjamin Moore & Co.: Andre Bouffard, Esquire
Eric D. Jones, Esquire

Downs, Rachlin Martin PLLC
199 Main Street

P.O. Box 190
Burlington, VT 05402
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ACE Companies: Ronald L. Snow, Esquire
Orr & Reno, P.A.
One Eagle Square
P.O. Box 3550
Concord, NH 03302-3550

Thomas Wamser, Esquire
ACE USA Legal Department
1601 Chestnut Street, T1 15A
Philadelphia, PA 19103

Gary Lee, Esquire

Pieter Van Tol, Esquire
Lovells

900 Third Avenue, 16" Floor
New York, NY 10022

Gail M. Goering, Esquire
Lovells

One IBM Plaza

330 North Wabash Avenue

Suite 1900
Chicago, IL. 60601

V. Record

Copies of the applicable statutes, pleadings, affidavits, transcripts, and orders are
contained in the Joint Appendix and the Liquidator’s Appendix previously submitted to the New
Hampshire Supreme Court. In addition, the following exhibits are annexed hereto:

Exhibit 1: Order on Remand.

Exhibit 2: Transcription of the oral argument before the Supreme Court on July 15, 2004.

Transfer Ordered:




THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106
In the Matter of the Liquidation of

The Home Insurance Company

TABLE OF CONTENTS OF EXHIBITS
TO INTERLOCUTORY APPEAL STATEMENT"

1. Merrimack County Superior Court Order on Remand, dated October 8, 2004

2. Transcription of the oral argument before the Supreme Court on July 15, 2004

" The Joint Appendix in the Briefs of the ACE Companies and Benjamin Moore and the
Liquidator’s Appendix including citations to relevant statutes and case law previously submitted
to the New Hampshire Supreme Court are incorporated by reference.
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THE STATE OF NEW HAMPSHIRE

Merrimack Gounty Superior Court
163 N. Main Street :
P. O. Box 2880
Concord, NH 03301 2880
603 225-5501

NOTICE OF DECISION

RONALD L. SNOW ESQ
ORR & RENO PA

PO BOX 3550

CONCORD NH 03301-3550

03-E-0106 In the Matter of Rehabilitation of TheHome Insurance Company

Enclosed please-find a copy of the Court's Order dated 10/08/2004
relative to:

Court Order

10/13/2004 William McGraw

Clerk of Court

cc: Roger B. Sevigny, Commissioner of Ins.

Suzanne M. Gorman, Esqg.
Peter Bengelsdorf
Peter C.L. Roth, Esq.
J. David Leslie, Esq.
Paula T. Rogers, Esq. :
Eric Jones, Esq. M )
_Andre Bouffard, Esq. s
Pieter Van Tol, Esqg.

' . Gary -S.- Lee, Esqg.
Adam Goodman, Esq.
Gail M. Goering, Esg.
Eric A. Haab, Esqg.
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

- In the Matter of the Liquidation of
The Home Insurance Company '

ORDER ON REMAND

This matter is befére the Court on remand from the Supreme Court. The remand order
vacated this Court’s order of April 29, 2004 and the June 1, 2004 addendum thereto. A sfarué
conference was held on October 4, 2004 to discuss the Supreme Court’s remand .order and to
provide an opportunity for the Liquidator and the intervening parties to narrow the issues and
agree on an cfﬁcf&:nt procedural direction going forward.

BACKGROUND

'I'he Home Insurénce Company, a New Hampshlre domestic i insurer thh a substantlal
hlStOﬂC. business presence in the United Kingdom, through an umnco?porated branch office, was
ordered into liquidation by the Merrimack County Superior Court on June 9, 2003. While Joint
Provisional Liquidators have been appointed by the High Court of England and Wales with
respect to tﬁe branch office business liabilities generated by the Home’s presence in the United
Kingdom, the provisional hqu1dat10n proceeding in the United Kingdom is ancillary to the
proceedmos in this Court. This Court understands that the primary purpose of the proceedmg in

| the United Kingdom is to protect and preserve assets as efforts are made by the Liquidator to
achieve an efficient and fair distribution of those assets to clai}hants.in the liquidation estate.
Regardless of the domicile of the claimant, or where the coverage was written, all claims will be

filed in the proceeding overseen by this Court and consistent with procedures approved by it.



In February 2004, the Liguidator endorsed a compromise reached in the United Kingdom

between the Joint Provisional Liquidators and an Informal Creditors’ Committee of certain
remsureds of the I—Iomc known collectwely as the AFIA Cedents The agreement and

-. éompromlsc provaded that the qumdator would first “scek approval of the supervising New
Hampshire Court” for purposes of securing a “New Hampshire Order”; the Joint Provisional
Liquidato_rs would then “seek sanction of the English Court in respect of the Scheme” and;
hnally, tl;e Joint Provisional Liquidators would seek an order from the English court for |
remi_ssion of the assets to the New Hafnpshire Liquidator for administration and distribution. See -
Letter of Agreement dated January 22, 2004 at paragraph 1.1.2. In accord with tﬁc seqﬁence of
events as anticipated by the parties to the agreement arlx.d compromise, the Liquidator filed 2
motion with attachments and supporting documents on February 22, 2004 seeking review and
approval of the agregment-in Merrimack County Superiqr Court.

| The ACE Cdn%pa’nies and Benjamin Moore & Co. sought to intervene, with the fo;—me.r
filing an Assented-To Petition to Intervene and the latter, a Motion to Intervene. No objections
were filed and this Court granted both parties’ requests on April 5,2004. Both ACE Companies
and Benjamin Moore & Co. filed pleadings and memoranda objecting to the agreement and

compromise with the AFIA Cedents. In response, the Court scheduled a status conference on
April 9, 2004. (W
At thc conference, the parties aareed that the issues to be, dctermmed were: whether an
evidentiary heannc was necessary to detemune whether the Court should grant or deny the
Liquidator’s motion for approval of the agreement; what the scope of any evid:nnary hearing

should be; and what discovery the parties needed to complete prior to any further hearing. See

April 9, 2004 hearing transcript at pages 3-5. The parties agreed with the Court's assessment



tha't whether or not thc-: Liquidator had the statutory authority under RSA chapter 402-C to enter
such an agreement with the AFIA Cedents was a matter of law which could be decided vi.rithout

_ conductmg further dlscovery See Apnl 9,2004 transcnpt atpages 7- 10 and pages 19- 20. Thc .
pames ‘also agreed that whether the qumdator had abused his d1scrcnon in c:nclorsmcr the
agreement, i.e., wh'ether the agreement was reasonable, would be determined only if the first
question was decided in favor of the Liquidator. (Id.)

A%ter the April 23, 2004 hearing, the Court issued an order finding that “under the
circumstances of this liqﬁidation as explained below, the agreementl proposed by the Liquidator
is authorized under thc'broad. array of powers granted the Liquidator under RSA ;OZ-C:ZS and is
consistent with t_lr_1le goals and purposes of the statute to pr-otcc.t the interests of the insureds and
creditors.” See Order of April 29, 2004. ACE Companies and Benjamin Moore & Co. appealed |
7th1s ruling. . .‘

In its Order of September 13, 2004, the Supreme Court enumerated the followmg
questions upon which it requested specific discussion and findings:

(1) Whether the New Hampshire liquidation proceedings should be stayed pending the
completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the New Hampshire court has an independent obligation to assess the

fairness of the agreement with the AFIA Cedents;

L
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(3) Whether the intervenors have standmo to contest the agreement;.

(4) Whether the “Necess1ty of Payment Doctnne" or sorne other equitable doctrine

authorizes the Liquidator or court to vary the mandatory priorities set forth in RSA 402- C:44

(Sﬁpp.2003); and



(5). Whether the payment to the AFIA Cedents qualifies as an administrative expense

under RSA 402-C:44, L

DI SCUSSION:

“The questlons from the Supremc Court will be addressed out of sequcnce with the "
threshold questions of standing and comity addressed at the outset because of their potential for
limiting parties or delaying the liquidation in deference to another jurisdiction.

(3) Whether the intervenors have standing to contest the acreement

Benjamm Moore & Co. asserts a right to intervene based upon its status as 2 Class 1I,

-

policyholder claimant “with numerous open liability claims”. See Response and Objection of

Benjamin Moore & Co. to Liguidator's Motion for Approval of Agreement and Compromise

with AFIA Cedents, 3/18/04. The ACE Companies assert an interest in approkimatelly

- 13 mllhon dollars worth of Class V claims to be filed in the liquidation Sc.c Objection and

" Response of ACE Companies to the Liquidator’s Motion for Approval of Agreement and
Compromise with AFIA Cedents, 3/19/04. The initial pleadmg of ACE Companies also makes
clear that Century Indemnity Insurance Company has a sﬁbstantial b.usincss interest in the

liquidation in its role as run off manager and indemnitor of the AFIA Cedent liabilities. The

Court granted the motions to intervene on April 5, 2004 without objection, finding the interests

of each of the intervenors wWere potentially at stake based on the foregoing facts. See Snyder v. \ r

NH Savings Bank, 134 NH 32 .(1991); NH Practice Civil Practice and Procedure, §6.26 136-7 A
997, | EVEE

Though the Liquidator addressed the issue of ACE Companies’ standing at the April 9,

2004 hearing, he did not object to ii, stating that “as far as a legal standing issue, we have not

really suggested thatas a legal constitutional issue they (ACE Companies) lack stand'mg,'but we



I (sic) think we ixave fairly raised an equitable argument about what they are really about here.
Theyl(‘rc here about protecting their own interests and I think that's a fair argﬁment and we’ll
» con’i_inue to ?315‘? it_.” _S_gg Ap.ril 9, 2004-transcript at p. 26 The Liquidator made no observation
as té the standing of Bénjérrﬁn Moore & Co. Thc-liiquidalxto;’-s. i:osruré w-i.th regaf;i to tl;e u
standing of ACE Companies, at least as presented in Superior Court, was really an argumént as
to faimess, that is, whether it is fair to allow the ACE Corﬁpanies to contest the agrec-ment

which, if -a‘brogated, would result {n a windfall to those corhpanies and render the liquidation
estate unable to fully collect a substantial reinsurance asset.

At the status coriference on October 4, 2004, the Liq;aidator represented t;lat he lagrced.
that the ACE Companies and Benjamin Moore & Co. have standing to intervene for the purpose
of cor-ltcsting the agreement at issue. The Liquidator reserved the right to argue that ACE
Companies and Benjamin Moore & Co. do not have z}ppellate standing to contest the agreement.

" This would be an issﬁe ap'.propriately raised on appeal.

The Court finds that the direct interests of ACE Companies and Benjamin Moore & Co.

are interests that would be prejudiced absent an opportunity to respond and demonstrate the

potential harm that might be posed by the Liquidator’s endorsement of the agreement at issue,

about which they have raised various'questions. Asmussen v. Comm. Dept. of Safety, 145 NH

578 (2000). Accordingly, ACE Companies and Benjamin Moore & Co. have standing to

s

challenge the agreement.

(1) Whether the New Hampshire liquidation proceedings shotild be stayed pending
completion of the regulatory and judicial proceedings in the United Kingdom

_ At the status conference on October 4, 2004, the Liquidator, ACE Companies, and
Benjamin Moore & Co. agreed that the New Hampshire liquidation proceedings should not be -

delayed pending the completion of the regulatory and judicial proceedings in the LK.

v B




Nonetheless, with regard to comity, the Supreme Court has directed this Court’s attention to

Allstate Ins. Co. v. Huehes, 174 B.R. 884, 890 (S.D.N.Y. 1994) as it may relate to staying the

= New Hampshlre proceedmos pending any regulatory and Judmat proceedmus that may occur in
the United Kingdom. Allstate 1nvolves the insolvency of five afﬁhated compames eolleetwely
known as the KWELM companies. As UK companies, they were subject to the provisions of the
UK Insolvency Act of 1986, and the action in the Y.S. .Bankruptcy Court would have been filed

defensively as an ancillary proceeding to enjoin U.S. actions that might have been, or had been

filed against them. The circumstances of Allstate are the opposite of those in this case, as this

. Court serves, as explained above at Page 1, as the plenary Court with regard to the insolvency of

the Home Insurance Company, a New Hampshire domestic company.

(5)  Whether the payment to AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44. 1

" At the status conference on October 4, 2004, the quuxdator, ACE Compames and
Benjamin Moore & Co. agreed that the Court’s determination as to whether the payment to
AFIA Cedents qualifies as an administrative expense under RSA 402-C:44, 1 is a ma

tter of law.

The parties again agreed that the issue could be determined without submission of further

evidence or briefing.
Substantial pleadings, memoranda, and affidavits were submitted to the Court regarding

the Liquidator’s Motion for Approval of the Agreement and Compromise with AFIA Cedents.

At the hearing on April 23,2004, 2 swmﬁcant portlon of counsels arguments on this matter

were focused upon the statutory distribution scheme reflected in RSA 402-C:44 and other

provisions within RSA chapter 402 L that provide authority to the Liguidator.
The Liquidator stated that the agreement and compromise would provide financial

incentive to AFIA Cedents sufficient to promote filing and prosecution of claims, enabling the

e
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liqi_.\idation to appropriately tap the ACE Companies on the resulting liabilities. The Liquidator
argued that, absent the dynamic created by the agreement, his collection of a substantiak asset

was ‘at risk bccause AFIA Cedents would not be mchned to pursue claims with the 11qu1dat10n

estate, except to thc extent that those Af IA Cedents had a setoff opportumty as prov1cled for

under RSA 402-C:34. The Liquidator further stated that the ultimate purpose of the compromise
and agreement was to financially enhance the Class II claimant distributions without impairing

. the prospects of the Class V claimants.

ACE Companies and Benjamin Moore & Co. argued that the Liquidator’s endorsement
ignored the mandatory hature of RSA 402-C: 44 and created an impermis_sible su:;)class of
Class V claimangs, AFIA Cedents, who would receive a distribution, while other claimants
within Class V would receive no distribution at all. Additionally, the ACE Companies and
Benjamin Moore & Co. argucd that the payments to AFIA Cedents could only be charactenzed
as claims payments, as the process uséd to determine their value would be, in essence, 2 claims
determination process. As such, they argued that those payments would be made to a subset of
Class V claimants in violation of RSA 402-C: 44 and RSA 402-C:25, XXI. Finally, both ACE
Companies and Benjamin Moore & Co. argued that the sheer size of the aggregaté payment
defeated the Liquidator’s efforts to characterize it as administrative.

The Liquidatbr asserted that the New Hampshire insurance liquidation provisions were tq.g

be broadly construed under RSA 402-C:1, IIl, and IV, He also cited RSA 402:25 IV, -VI, and
| XXII, as specific provisions whlch he argue.d provided the’ necessary authonty for the agreement
at issue. The Liquidator argued that any monies received by AFIA Cedents under the agreement

were administrative expenses, necessary to enhance the distributions to Class II policyholder

claimants and preserve to the fullest, a substantial asset of the estate. In the alternative to



cla.ssifying the payments as administrative expenses, the Liquidator requested that the Court
consider the application of various equitable doctrines, such as the Necessity of Payment
Doctnne to support departurc from the statutory d1stnbut10nfclassnﬁcatlon scheme.

Consxstent with the understandmo of the pames reached at the April 9 2004 statos
conference, the Court first considered and determined whether, as a matter of law, RSA chapter
402-C authonzes the Liquidator to enter into an agreement such as the one at issue. In its
analysis the Court considered that the provisions of RSA chaptcr 402-C are to be liberally
construed and that the purpose of the statute is to protect insureds, creditors and the general
public. RSA 402-C:1, Il and IV. The Court also considered the nature and compIexity of The
Home Insurance Company s insurance and reinsurance business, and that its substantial
mvolvcment in the London market posed swnsﬂcam challenges to the L1qu1dator As the
periodic reports of the Liquidator have been ﬁled, and various matters have been presented to the
Court for rcviév), it has been made clear ‘that the lorgest single asset of the Home; aoparently not.
an uncommon situation for companies in its category, is the reinsurance asset.

The Court also recognized the circumstances which put collection of the asset at risk,
particularly the fact that AFIA Cedents would have little reason to file and prosecute claims if
neither setoff nor actual distribution were likely. The Court’s concern in this regard was

supported by affidavits submitted by the Liquidator: See affidavits of: Gareth Howard Hughes, Y

'
A
l‘\\

Joint Prov1s1ona1 L1qu1dator, at Paragraphs 12-1'5' Rhydian Williams Head of Pools, Security,
- and Insolvency at Eqmtas, at Paraoraphs 7-10 and 12- 13 and Gernot Warmuth, Counsel for
Zurich Versicherung, at Paragraphs 6-10. Additionally, the Court gave weight to the

Liqoidator‘s representation that the AFIA Cedents “presented a problem that nobody else could




present” ( See April 23, 2004 transcript at

page 17) and that the structure of the agreement was

necessary to preserve and recover assets. RSA 402-C:44, L.

ruhng in favor of the lecahty of the agreement the Court found that the qumdator 3

' endors'ement of the agreement sought to maximize asset rccovery and was consxstent wﬁh the

broad purposes and goals of the statute to protect the interests of insureds and creditors. RSA

402-C: 1, Il and 1V. The Court also considered the various and more specific provisions upon

which the Liquidator relied in endorsing the agreement. RSA 402-C:25, IV, V1, XXII. The

Court found that “the agreement proposed by the Liquidator was authorized under the broad

array of powers granted'the Liquidator under RSA 402-C:25" and that with the aéreement the

Liquidator would be able “to marshal substantial assets to be distributed to creditors which

would otherwise be unavaxlable See Order dated April 29, 2004.

In making the determination, Court again con51dered the situation whmh the Liquidator

sought to address through the endorsement of the agreement and compromise; the fact that

payments to the AFIA Cedents would result in substantial economic beneﬁt to Class 11

claimants; and the undisputed fact that Class V claimants would “receive nothing with or without

the agreement”. See Order dated April 29,2004 and April 23, 2004 transcript at 54. Finally, the

Court considered that under the agteement and compromise no greater liability was imposed on

the Ace Companies than existed prior to this dispute.

i
e

N

In addressing the d15pute over the characterization of the payments to be made to AFIA

Cedents the Court conmdered ACE Compames and Benjamm Moore & Co.'s arguments that

the aggregate payments wWere simply too substantial and 100 closely tied to claims procedures for

evaluation purposes to qualify as administrative expenses. The pariies may have disagreed as to

the exact value of ACE Companies’ mdemmﬁcatlon of Home liabilities, however it was camed




on the ACE Company books as a liability in excess of § 200 million. See April 9, 2004

transcript at page 50. The Liquidator estimated that approximately one-third of the amounts

& cb]l;cted on the AFIA ligbil_ities wqu}d be distributed to the AFIA Cedents, with the remainder to -

be rec%vered by the liqﬁiﬁation es.t-at-c; | o R ‘ 2 .
The Court’s order of April 29, 2004 did not specifically state that payments to the AFIA

Cedents.under the agreemen;‘. were administrative expenses under RSA.402—C:44, 1. This was

an oversight as the Court gttempted to explain why the Liquidator had the authority to incur suc.h

an administrative expense without plainly stating that the payments to the AFIA Cedents were an

administrative expcnslé under RSA 402-C:44, L. 'fhc Court hereby clarifies that 1;1 previously

ruling that “under the circumstances of th_is liquidation as explained below, the agreemcn;:

proposed by the Liquidator is authorized under the broad array of powers granted the Liquidgtdf

under RSA 402-C:25 and is consistent with the goals and purposes of the st:atutc to protect the .

interests of the insureds and \'A:reditors",r the Court nccé-'ssarily.'fohﬁd that t‘né 'faaymcﬁts to the

AFIA _Cedents are administrative expenses. They are “actual and necessary costs of preserving

or recovering the assets of the insurer” under RSA 402-C:44, 1.

(4)  Whether the necessity of payment doctrine or some other equitable doctrine

authorizes the Liguidator or the court to vary the mandatory priorities set forth in
RSA 402-C:44 (Supp. 2003) :

In its order of April 29, 2004, the Court did not specifically address equitable doctrines G
: sdch as the '.‘Dbctrix‘le of Necessity” raised by the Liquidator because the Court determined that
the statute allowed such an agreement. However, in answ‘c'r to the Supreme Coﬁﬁ’s question, the

Court agrees with the position of ACE Companies and Benjamin Moore & Co. that specific

equitable doctrines may not override a statute enacted upon a particular topic. See Wormwood

v. Association, 87 NH 136, 138 (1934) (rejecting trial court’s assumption that a “court in equity

=10




has power to override the statute law of the state and enjoin the ejection of a tenant by his
landlord whenever it finds the purposes and motives of the landlord to be reprehensible.”)

«  Infinding that RSA 'chl;apter 4(}2-(_;_ authorizes the contract at issue, the Court did find that
the .stéEEulte éff.ords.equit-aﬁlc Lconsidefat.'ion and ﬂex.ibilif}f in‘-a "nlur;ber of pro;v'iSioh_s. See e.g. RSA
402-C:1, I1I (statute “shall be liberally construed to effect (its) purpose.”); RSA 402-C: 1,1V
(“The purpose of this chapter is the protection of the interests of the insureds, creditors, and the

L

public generally...); RSA 402-C:2§, XX3 (enumeration... is not a limitation nor does it exclude

his right to do such other acts not herein specifically enumerated or otherwise provided for as
are necessary or expedient for the accomplishment of or in aid of the purposes ot:- the
liquidation.”). "Morc specifically, the Court concluded that the Liquidator properly took action
to “collect all debts and monies due and c}aimé belonging to the insurer” and was “doing such -
" other acts as may be necessary or expedient to collect, conserve or protect” assets or property.

" RSA 402-C:25, VL.

(2)  Whether the New Hampshire Court has an independent obligation to assess the
fairness of the agreement with the AFIA Cedents

The Court recognizes an independent obligation to assess the faimess of the agreement
with AFIA Cedents. After the April 23, 2004 hearing, the Court issued a supplefnental order on

June 1, 2004 which clarified that a further hearing was not necessary to determine this issue.

The Court Order of April 29, 2004 granted the Liquidator’s Motion
for Approval of Agreement and Compromise with AFIA Cedents.
The Order did not expressly address the altemative request by
ACE Companies and Benjamin Moore & Ca. for further
evidentiary hearing to determine whether the Liquidator exercised

his authority reasonably by endorsing the agreement. The matter is
clarified below.

The agreement at issue was pursued in conjunction with the

Provisional Liquidation in the United Kingdom. The Joint
Provisional Liquidators appointed by the High Court and the

« 11 =



Informal Creditors Committee established under English'law
negotiated the terms. In endorsing the agreement, the Liquidator
moved to marshal assets and secure access to an estimated $231
million of ACE Companies reinsurance and indemnification
obligations. The ACE Companies' interest is directly contrary to
the liquidation’s interest which is to maximize opportunity to

#, access this asset. T

In the absernce of the agreement, AFIA Cedents whose filing and
prosecution of claims triggers the reinsurance and indemnification
obligations of ACE Companies, have little incentive to file claims.
Under the specific financial realities of this liquidation, Class V
claimants would bear the expense of filing and prosecuting claims
without realistic prospect of any distribution. Under the agreement
and in conjunction with their filing and prosecution of claims,
AFIA Cedents in the aggregate will retain approximately $50
million for distribution to approximately 200 member companies
under a formula governed by the terms negotiated. The remainder
will be largely available for distribution to policyholder claimants
With approximately $10 (million) to be retained for administrative
expenses in the United Kingdom Provisions Liquidation.

-

As noted above, the terms of the agreement were negotiated in
conjunction with the Provisions Liquidation in the United
Kingdom. The agreement will be the subject of further

proceedings and applications for approval in both regulatory and
judicial settings in the United Kingdom. Further, as noted in the
April 29, 2004 Order, neither the Financial Services Authority, the
regulator in the United Kingdom, nor the National Conference of

. Insurance Guaranty Funds Reinsurance Commutation
Subcommittee of the Home Insurance Company in Liquidation,
both of which have reviewed the agreement, have objections toit. -

The Court hereby clarifies that, under these circumstances, a

further evidentiary hearing into whether the Liquidator has

reasonably exercised his authority in endorsing the agreement
" would not be helpful. o

Given these circumstances, the Court was satisfied that the"agrf:ement was fair and reasonable.
Since the remand order, ACE Companies and Benjamin Moore & Co. have requested an
evidentiary hearing to afford them an opportunity to inquire into whether the agreement and

compromise are necessary, and if so, whether the terms of the agreement were reasonable and

-12 -
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fair. The Court is unsure whether the Su;ircm‘e Court remand order finds that there are

-inadequate bases to find that the agreement is fair and reasonable. For this reas;on, the Court asks

"thc parties to requcst clanﬁcatlon on ttus pomt when tlus case returns to the Supremc Court.

This Court wdl hold a further heanncr on the matter if i 1ts ruhng that the payment to AF 1A
Cedents qualifies as an administrative expense is upheld by the Supreme Court and the Supreme
Court finds that a further hearing is necessary to determine the fairness and reasonableness of the

agreement.

In sum, at this point the Court requests that the Supreme Court decide the legal issue,
whether the payment to AFIA Cedents qualifies as an administrative expense, before the Court
conducts any reasonableness/faimess hearing. If the payment is not an administrative expense,

the issue is resolved. If it is, this Court will schedule a further hearing to determine the

: necessity,-faimesé and reasonableness of the agreement if so directed by the Supreme Court.

" The nature of the hearing, i.e., by offer of proof or by taking evidence, will be determined at a

future scheduling ctherence. In the meantime the parties may conduct discovery limited to the
necéssity, reasonableness, and faixlness of the agreement.

Because the Supreme Court has not maintained jurisdiction of this matter, parties wishing
to appeal aspects of the Court’s Order on Remand will be required to renew the appeal process

and pursue whatever opportunities may exist for an expedited disposition.

'CONCLUSION

1.- ACE Companies and Bcnjamm Moore & Co. have standmg to contest the

agreement and compromise;

. Consideration of a stay of the New Hampshire proceedings is not appropriate to

the circumstances of this matter;

. 1%
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3..  Specific equitable doctrines such as the “Necessity of Payment Doctrine” may not

override a statue enacted upon a particular topic;

4, The parties agree -fhat the recprd is adequate to determine the legal issue of
ﬁhet};i;r“thc p.aymenfs rto-AFLﬂ. Cedents are an administrative éxﬁcnsé; o i

3 For the reasons stated abov;, the Court rules that the payments are an
administrative expense authorized under RSA 402-C:1, Il and IV; RSA 402-C:25,1V, VI and
XXII, z{ﬂd RSA 402-C:44, 1

6. ACE Companies and Benjamin Moore & Co. may appeal the Court’s finding that

payments to AFIA Cedents are administrative expenses.
T - The parties may conduct discovery limited to the necessity, faimess, and
reasonableness of the compromise and agreement.

8. The Liquidator will request that the Supreme Court clarify whether further

" evidence is necessary to determine the fairness and reasonableness of the agreement.

SO ORDERED:

hleen A. McGuire
DATED: /9 0 ’71
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EXHIBIT 2

THE STATE OF NEW HAMPSHIRE
SUFREME COURT

In the Matter of the Liquidation of
The Home: Inaurance. Company

NO 2004 0319

TRANSCRIPT OF JULY 15,2004 ORAL ARGUMENT

The first case this moming is 2004-319, In the Mater of the Liguidasion of Home

Insurance Company.,

GATL GORRING:

-

May it please the Court, My name {z Gail Goering and I reprezent the Ace Companies. /

We are one of the appellants in this matter.

Tnf_-, pmpogcd Agrccmcnt that is at issue in this appcal was cnterad into becausc §44 c-f "/
the New H,a.mpshtre Insurets Rchs.blhtatmn and qumdatr.on Act provxdcs a dlsmcentwc to
certain credjtors that the Liquidator doesn’t like, Hz therefore seeks to make an end-run amund/ .
§44 of that Act to pay a subclass of creditors that are not entitled to receive a distribution of”
assets for their claims before the claims of higher priodty ereditors are paid in full. The assetsi””
that the Liguidator seeks to distribute to this subclass of classified creditars are assets that theyl/
intend to collect from companies that are members of the Ace Group, my client. To gat axounc\.j‘b/
- §44 the L:qmdatoz has made vanous a:gumcnts why his paymcnts cxth:r don’ t wolate §44 or / i
- even if thcy do, nonctheless should bc approvcri The ongmal jusuﬁcation was that thc‘/ h
Agreement was a compromise of 2 dispite and that therfore it §hould be approVed on that basis -
Later the argument was, well, these are an administrative expense &nd can be justiﬂcd'mam'ft;rc /“
to be paid as a Class 1 expense of the estate before any creditor claim is paid. That seems to bc'/

the lead argument that is belng made on this 2ppeel, Finally, and also the basis adapted by the/
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Superior Court in its order, the payments were, the Liquidator said, justfied even if thcy/

contravened §44 of the statute because the Liguidator has a broad power to collect assets of trev””

iy b

estate, the Agreement would ensble them to do that, and that the collecting of the assets wask”
* consistent with ‘the ‘general purposes “of the -Rechabilitation and Liquidation Lﬁ;ct, fe'ga:dt'é,ss';/f

) v
whether the distributions were in violation of §44 of that same Act. : ‘

All of these justifications, the Ace Companies submit, are wrong. First of a1l, §44 isv’
mandatory:'not permissive. The word “shall” is used no less than three times in this segtion that /
wa.s drafied and enzcted by the New Hampshire Legislawre. No payment shall be made uniil/
every other creditar in the class before lower creditor c}ésses are paid. No subclasses shall bev”
created. The dccis'i_ons of this Couﬂ. make clear that tht‘; judgment of the legislature should not b2 v

substitsted. The icgislat.um‘s own judgment should control, And the Blackthorne decision of v
this Court recantly‘ma;lethaF clear. i £ Lﬂ-l-"- 'ﬂ__t P,.,_,? M “’“’j ~ e
, . P g . PR - \-Tt ,q"t' *’%—“‘E" . hv-l:al{ m 'fﬁ 4 C[#CI-'E' c d-"-”-d“"ﬁ

ot Jonelh
ad e sesal e xseresf e
(totally inaudible, Judge is too far away from microphone.] oo Uass I laacants « Wae she

GAIL GOERING: Coreck o Heat ruhig®

If the Agreement would be approved, the argument is that the monies that are collected v
would then enable a greater distribution to be made to Class 2 creditors. That is assuming that, .1:/
those claims are valid and collectible against the Ace Companies as reinsurance. The Acc\»/ k
Coé:{par;ies liave'indié: ated in their b::'xc% that t?;ey bclieiwre that _t_hils ‘typc-of a soli cit:-ation ofa clailr;l,\‘f"_. ' \t“\ ;
against Yoms is a claim that has been 2 collusive claim in violation of obligations that the Home»”

owes to Ace as its reinsurer and, therefore, it is questionable whether those claims.are 1V’

recoversble under the reinsurance contgact, ' v

23
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y :
" : ; N
A JUSTICE (7)0+) 1 '
‘ JUSTICE (D)2) ot g
v As a matter of fact, does the [inaudible] support kﬁnding?
' N
: % GAJL GOERING: .
. rl " . . = i - Y

Daes thé récord support the finding that? v~ *

TUSTICE (2):

py T Cage P

If you assume .

he rccover).,' of those assets from the Ace Companies. v’

ANSWEL S

e

TUSTICE (2); yredertclc
'| »

JuerKE! .los‘?f_q;!tppovh bl m At rt‘u'wfkl

—~—

How are Class 2,3, and 4 creditors harmed by this amrangement? v’

. GATL GOERING: -

PAGE 38/57

[inandible] Fe  Ardey that fue tz.;mh..;.._f- boeine Bt Ll 2 Clowm.ants
' f"\-dulr% Berjarmn  Moore, /s Bt Skf/:p;.&,#iﬁm fha 1k

. I'm sorry, I would submit that it {s not because of the questionability of v

'Cl'as's- 2,' 3 and 4 creditors ace ‘harmed by this ar:angr;n{ent because assets that might '

otherwise have been pecovered, had the claims been validly filed apainst the estate, not ¢

collusively obtained. AsseteFecovered on those claims cpuld be jeopardized and, therefore, v’

—_—

assets will not be available to be made to Class 2, 3, and 4 claimants,

JUSTICE (?):yepd-

.- Javailable, .

GAIL GOERING:

N
N
I'm not sure ] follow that. In this case, there is going to be sbout $72 million made

If you assume that that amount is properly rccoverable from the Ace Companies-under v

the Reinsurance contract some monies would e paid to the estate, that is true, half of which v’

under the Agreement would be distributed to the AFIA Cedents and half would be made~”

I
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available to the remainder of the estate to pay administrative expenses and then the next level v~

classes of creditors until the assets are exhansted, /

- TUSTICE (‘?} Brode jc Q

ot 1

So thhou! this A.ﬂrsamsnt WOuld Cla.ss 2 3 and 4 crcduors racawa less mone

GAIL GOERING:

v

It is the Ace Ccmpam:j pasition that thcy will, because it jeopardizes the reinsurance
v
recovery to colludc to try pécullect it

I have just one minute remaining because I'm splitting my time with Mr, Bouffard but 1 v

would like to point out that the consequence of the Superior Court’s Order is that it makes every v

claim that is backed by an asset, Whether held by a Class 5 creditor or even a Class 2 creditor, the v/

subject of negotiation with the Liquidator. .

" JUSTICE (?):Bisktr ecle .

v’

Why aren't thr::se expenscs? Why isn't thc $72 n:ullmn propcrly chamctcnzed. 48 an /
expense, an administrative expense, associated with marshalling assets? What's wrong with that v

i ‘/ *
argument? '

GAIL GOERING:
:) J;\’ Well, first of all, administrative expenses historically in all insolvency proceedings eng:'

ncamsumnce ones, are thmgs like attomeys fccs rent, mvcstlgauvc expenses, and so fod}\; |
This is not in that-form or charactcr. And it's very dxfﬁcult ;o call this b.n administrative cxpense V>
when what it is, is actually, it's based on a‘claim that has to bs made against the estate. It's v’
based on a recovery that has to be made on those claims frcfr-l a reinsﬁrer, and 50% of the amaount v

of a claim that gets filed in the estate gets paid to the class creditor, That doesn’t look like an v/

®
administrative expense, it looks like a distribution of essets and in fact, I'submititis

o
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TUSTICE DALIANIS:

Onc question, counsel. ‘Your red light is on, but I'm curious about why you think you ¥~
have standing. 4
"GAIL GOERING:

There are a number of reasons why. "First of all, the standing issue was nat raised by the v’
Liquidator, thé trial court. T will leave that:to one side and concentrate on the person aggrieved v

v
aspect,

First of all, the Ace Companies are otherwise Class 5 creditors of the Home. They onlyv”
become debtors, 2nd even only some of them become debtors, on 2 contingent basis, If the v
Agreement is app::oved, then some of the companies "nes:ome debtors, But even that set to one v
side, if you look &t the Agreement itself that is proposed to be approved, the Ace GTO;.IP v
Compames are the actual target of that A,greemcnt They are menuoncd in ths Agrtcment a0 v
Tess than 10 tlmc.s For them to not be able to. corr;c in and challennc the. vahdsty of t'ncf
Agreement of which they are a target is wrong, and they are aggrieved by thet Agreement. The v
Agreement involves, the Acc Companies submit, collusive claims that would not have accurred v/

in the ordinary course. No insurer would go out and ¢ollude with a palicyholder to have a claimv”

made against it. But that is what's happening here, and that's in violation of Home's duty of v

N
o, . Ny
utmost good faith to the Ace Corhpanies to minimize the claims against its xeinsurer, On thatv”
o M ‘ LI -‘ '.. .' < -. _' Lo . '.' /;
-basis, it's.also aggrieved. . - - - T L

- 1 ' \ '
And finally, we've seen the claims now. Some of them have been filed. We've looked atv’

the praofs, and they involve claims that have previously been denied or ace ime-barred and therev”

ere other aspects of them s0 they're claims that the Ace Companies would have to handle andv”

3b
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enalyze and dea) with that they would not otherwise have tc'm. and that also makes them & person \‘///
ggerieved in this situation.
JUSTICE DALLANIS: v

Thank ycu v

ANDRE BOUFFARD:

May it please the Court. My hame is Andre Bouffard. I represent Benjamin Moore, a v’
Class 2 creditor in this case. The coré issue before the Court, Benjamin & Moore thinks, is v/
whether or not the Lesgislature will establish the order of priority of distbution in insurancey/
insolvencies or whethef 2 liguidator will determine the order of prorty in insurancs v
insolvencies, That is the eore issue before the Court. The reason that issue is presented in this v

appeal is because this Liquidator has entered into en Agreement that tums the priority scheme on v
"its head.

méﬁtﬁi=V" WJ

If you wm/ don't you lose. 1 thought Benjamin &Moore was making out ﬁne/ M
ANDRE BOUEFFARD:;

v

Vell, that's what it looks like on the surface, Your Honor, and it js sort of like thatsaying ./

“when it is too goad to be true, maybe it is". I don’t know as a Class 2 creditor whether or not.\/

Benjamin Moore would have been batter off. Thcn-. is a very bi B prarmsc that underlies all of th::'
hquzdamr 8 argumenrs hee and that is that these ciaims would fot havé been filed by ths APIA\/
Cedents, That is an assumption, that is a hugc assumption and the only basis for that in thev”
recard in this case is affidavits submitted by self-interestad AFIA Cedents. These gre insurancey”

companies that have ceded risk to the Home and who have every incentive to try to come up with v

5F
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a scheme that will enable thetn to make some recovery When in the ordinery course, based uponv/

estimates that have been made in this case, there would be no recovery. 4

_ JUSTICE %:

creditors like Benjamin & Moore?
ANDRE BOUFFARD:

Well,/assuming that the reinsurance hasn’t been voided by this collusive scheme, 1v7

Yeat
suppose it would, but you 2lso have to consider, Your Honor.&md the scheme not been enteredv”

into these claims may very well have been filed. I am not &n expest in insurance insolvency butv”
my understanding __is that it is ordinarily the practice ;af insurance campanies to file claims ip v
these cases, It takes ten minutes to file a claim in one of these cases. It is not a big, cosﬁ-y\/
.e;gc-.;;';;en You file a claim and you see what happens. We don't know whether that would have v
hap.ger;cd in thlS casc.-becaﬁ'sc'tha ;clhe,me w.a.s'cunccctcél to int:.':te.: thesc':crcdit-ors to ﬁlc._claim'sl. /
You have ta keep in mind that in insolvency proceedings the norm is that trustess and liquidators/
wish to minimize claims against the estate. That is why there is an entire statutory construct here v
cnabling the Biquidator to object to claims that are not valid. The liquidator’s duty is to examinev”
claims and keep clg}m% down for the benefit of those who have valid clzims. Here, the !iquidatoll}:/ -

. AN
is doing the opposite. The liquidator has entered into an Agreement that is intended to caus

Is there any statatory provision, counsel, that you kitaw of or can point to, that wquld v/

trump 402:C-447 In other words, does the Liguidator have a statutory leg to stand on here? v

PAGE 48/57

If tfxe”éc;‘némé, So-ca;lled, gdés‘ﬂ'mi:c':ugh: docén‘t'tha'l: still feave a lot of money for Cl".;ss 2 vV o

S
g.
. . ‘/ i
- people to file claims. - N4
JUSTICEDALIANIS: -

3F
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ANDRE BOUFFARD:

He does not, your Honor. §44 .is the heant and sou] of this statute. The order -cf_-.,f

dlstnbutmn prowsmn is t‘ne heart and scul of any msolvcncy statute. Ic is the. heart and soul of /
: the. Fedcral Bank.ruptcy Codc as well That is where t'ne rubb:r meets mc road Thﬂt is the ./

centerpiece of the statutory scheme and because it is so important, itis a camfully crafted schemev’

that the leglslarure ef-m:ez If you look at the Wisconsin statute and the history of the Wisconsinv”

statute that is the basis for the New Hampshire statute, you will see that there is commentary to v
the effect that this is part of the statute that was perhaps the most carefully crafted beeause it isv”
so important, and it is Specific, it is mandatory, anz- there is not a single authority that the”

Liguidator has cited for the proposition that you can get atound it and all that the Liquidator hasj

to stand on he,re is general statutory powers which really, under this Court’s decisions, cannou/
-trump the specifics of §44. °
justice”:

Why is it that the National

-----

. Lf I.fl‘u:ln'}ﬁv o
JUSTICE ? (totally inaudible) VAMAF phoouk Seetm 38 Heat say s Huak-te i

gollect all delts et cele vpim o o Tams and emdihms

ANDRE BOUFFARD: PN deeme est 7 Ak sermt an awielly buad qrant-of

ant
Well, this Liguidator is not collecting debts, Your Honor.

TUS'ITCB""(totaﬂy inaudible) wkll, ke fre tengueese is do slhua acts suth M&f\w‘mﬁﬁ

' Y.ped\m\‘ ‘}9 co“m'l— prelewic, Fee usefw ﬂh-ﬂl. it D.? 'Hf
" ANDRBBOUFFARD 0 bvaed fm.«\- nf'asd-hﬂv‘il

. Well, granted it is a pretty broad grant of s.uthunty. I would suggest that it is pretty v/

general and nonspecific because it js intended to deal with 2 myr'm;d of possible circumstances v

that may come up.

37



lLL/yl/fZayg Yd:11

66132?12118 NH DEPT OF JUSTICE PAGE 42/57

pe L]

JUSTICE%: Yo Saq T4 hwmpsiF 7
Tlhattbout§35

Well, no. 1 sa'.y:ihét §25'is not specific enough to provide d basis for an é;;ccépti'o}l to §44. v
JUSTICE ¥

You can’t give the Jiquidator broad powers that will allow the Liquidator, for instance, to v’
create subclasses.

ANDRE BOUFFARD:

§44 specifically says that, Your Honor. v’
TUSTICE T:

Naﬁunany. Imuﬁncc Commissioners Association, in state, has filed an amicus in ﬂs
case in support of the Liquidator, Is that con;ct?
ANDRE BOUFFARD:

That is correct, Your Honot.

JUSTICE %
sk i $here. = =

Is there a fallacy in their argbment?
ANDRE BOUFFARD:

¥$ . -
Wx" ' The Association of Insurane

. LY
¢ Commissioners? : )
JUSTICE 2:

Yup.

ANDRE BOUFFARD:

Well, as I read their brief, they are relying 2lmost exclusively on the administeative™”

expense aspect of §44 and the fallacy in that argument is that the sdministrative expense aspect ¥~

Lio
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of that statnte is intended to.be a namrow window within which certain expenses ¢an he paid that v

are necessary for the operation of the estate. If you lock at the commentary on the Wisconsin v
statute, the commentary on the Wisconsin statute ..., e

What I am looking for is, T read the definition of administrative expenses in the statutey”

but what I am trying to ﬁnd out from you is, they have taken the position that they arc in favgr\/
of the Liqf:idalor’s posiﬁon. Is this a problem dealing with the statute? Is this 2 problem dealing v*

with the theory of razrshalling asscts to the estate? What position have they taken that is wrong/’
ANDRE BOUFFARD: "'

Well, 1 think what is motiuﬁng their positi;n is that insurance ¢ommizsioners hav.e.v"
difficulty accessing reinsurance in some instances because claimants with low priority have Ic;su/
.than a significant inccntwe o f:lc claims and this is a way for them — they are aztcmptmg tov”

st:ctch the adnumstratwa expmse pan out of the statutc as a way to address t‘nat problem whichv’

is a statutory problem that should be debated in the legislature, not this Court d
JUSTICE 7.

Thank you. v/
ANDRE BOUFFARD:

Thank you.

4)’,}'.

. PETBRROTH: - . .

May it please the Court, I am Peter Roth from the Office of the Attorney General, counsel v’

to Roger Sevigny, Commissioner of Insurance, and the Liquidsator in this case of the Home v
Insurance Company. We are here today on the dispute or interpretation of a remedial statute v/

which by its terms is to be liberally construed. It is a dispute about whether a Liguidator of an v/

10
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insurance compari-y can use the statute cor.lsistcntly with the purpose of protecting the interests ofv”
policyholders by collecting a debt from thc ACE Appellants for the benefit of policy- holders v
 like t.hc Appellant Benjamm & Moorc Thc L1qu1dator has the support of thc 11qu1dat1cm s/
la.rgcst body of credxtors, the guamntee funds that ﬁh:d 2 am:cus bnef hcrc thc ‘Nationalv”
Conference of Insurance Guarantee Funds who best represent the intercsts of the Class 2 7
polieyholder/creditors. They are something like 90% of the overall policy holder debt in thisv”

case, and the National Association of Insurance Commissioners whose Act it i§ we're operatingv”

under and whosa Order &e interpret here today

JUSTICE DALIANIS: *

Well, the fact that everybody likes it doesn’t necessacily mean that it is legal. I wish your”

would sort of goTight to the heart of the situation and tell me how you get around the mandatoryw”
langlage of §44

‘PHTER ROTH:
The mandatory language of §44 prohibits the Liquidatc'r from m.a’{c'mg a distribution on a v/
claim that would be in violation of the waterfall of money that flows down. The payment that isv/

being made to the AFIA Cedents in this case is not on account of their ¢laim as a Class 5V

creditor. It is & contingent payment that is made to induce them to file and prove their claims i

v
LIW IL
the hqmda.hon Thaxr Class malins in line with other Class 5 c.redlturs to be. saugfisd ata 1atcr/
-, dateif thereis ever anymoneyto gt e, ;. " e s - e W
JUSTICE b
Is that the $72 million, is that what they ate going to get? - / &

PETER ROTH.: \/ ¥

Thst is correct. ' _

11
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JUSTICE T:

Is that an administrative expense, or what is'that?

O PETERROTH:

" Weare treatinw that asan admmxstthc expenSe. :

JUSTICE ?:
\€ lpse~
,\It is Kot an administrative expense; YousTmowe,
PETER ROTH:'

I submit that if it is not an administrative expense there remin@: equitable doctrines¥”

that were discussed in the brief, the new value corollary to the absclute priority rule, as well asv”

: . o v
the necessity doctnpc. )

JUSTICE 7:

How do you apply general equna'blc principles that violate the statute? - In other words o

tha statute says for mst:moe, for Class S cre:duors 'th::re will be no subclasses Tf it is not am/
administrative expense bumped Kmtt) Class 1, then_you have created a subclass, haven't you? ¥ v

; - . 4
Whatam I m:ssmgt_ ) ;nu'-}[— :
PETER ROTH:

Tt really has to be an administrative expense.

¢
JUSTICE ?

HES
",

(3 \. E: q
It is not, if you create a subcl ass jn woia.hon of the statutet W 'L\f o S
PETER ROTHE:

Fri

The equitable dactrines that we cite in the brief have been treated by bankruptcy cousts v

and recelvership courts since really the later part of the 19% century. They have operated under

similar statotory sstups mt as this, where there was an absolute prierity of distribution\/

12
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(including the cnfx'rcnt bmhuptc¥ code), and y.et the bankruptey courts -- including the s
bankruptey court in New Hampshire as recently as 1997 - have followed I:his doctrine becanse v
the.y xr.cognizs the pracucai ne.cessny to bnng in an asset and the way you brmg in an ass::t will
somenmcs the best pcople, to bnng in an asset arc pmplc who have low-lymg ]umor clam:zs and/
those docttines are still alive and wall today.

JUSTICE T:

This is my problem. But can you bring in an assct that will violate the distribution””

formula of the statute? It appears pretty mandatory on its face and with respect to Class 5 v

creditors it says “thou shll not create subclasses”, so if this is not an administrative expense end v

bumped up to Class 1, then it seems to me rh?t you have created a subclass in violation of the, v
: 9
statute, ) Ws.u 70{ ‘

T PETER ROTH

<

Wcll we subm1t the argumant that i u is not an a.dnumst:atwe expensc and that this ca.n "t |
be done essentially tums the entire statute inside out and says that we are tw lobger going tov”
operate the statute for the benefit of policyholders, we are going to operate the statute to punishv”
people on the battom of the waterfall. As Justice Duggan pointed out in 2 dc;:isicn'in 2 defense, .

he said “the object of a remedial statute is to protect the people that are targeted, not to pumsh ¥

; y Y v
thase who arc their antagomsts"

.TUS’I‘ICE 2%

If it is not an administrative expense, 4¢ iska distribution to a Class 5 creditor before a ¥
distabution to a Class, 2, 3 or 4 creditor? s

13
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PETER ROTH:

We submit that there is just not a distribution to Class 5 creditors in respect of thejr Class ¥~

W
5 clmms It ;ust docsn t happen and thc A grcement ismotsetup to work that way.
‘TUSTICE %’ .

Let me see if I understand. If this is not an administrative expense, but a payment of a

claim to a Class 5 creditor, is that being paid before all(the clajmants in Class 2,3 or 4 are paid?v’
PETER ROTH: e

That is carrect. ¥

'YUSTICE % -
That violais.s-the statute, v~
PETER ROTH:

We ars sort of gomg around incircles, I understand But it is an adrmmstratwe expanse'/
) because itis not in sauxfacnon of the:: Class 5 c!atm

JUSTICE T

Understood. Go back to my original question. If it is not an administrative expense, youv”
ke

PETER ROTH:

:I
kN
I d;sagrce because the equitable doctmms tha': we spoke of, the ducmnc of necessity and v

thc doctrine of the new. valua corollary to the absolutc priority rule wh:ch is rea!ly this' snuatmn v’ \
JUSTICE?

Why is it an expense? It doesn't look or soundwT like an expense., /

14
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PETER ROTH:

Well, the statute was written very broadly and the statute - excuse me a minute. §44(1) »/

docsn i spsak of how ycu can pa:sa it uut and say well, it's too big or it’ s to thc WIrong people v
'All 1t says is “mcludmg, but not lumtcd to, the actual necssary costs of presewmg or rccovcnng,/

the assets of the insurer’ and the counts around the country that have interpreted administrative
expenses have looked at that language in similer circumstances in bankruptcy contexts because iy’
is very siﬁﬁar to what i# the treamment in bankraptey courts that finders fees, a percentage of thev”
action, or & contingent fee f'OI' e lawyer also can be an administrative claim. Sometimes these v

claims can be very large =" 5o the size and the nature of the payee doesn’t determine whether it is v~

v
an administrative expense or not.

JUSTICE 7:

Wcll it 1ooks to me like you are paymg and d1$tnbutmg an asset to a claimant thaty”
doesn’t look :md saund like an expensehcullecung as§sts.

PETER ROTH:

Well, we have a situation, and I think it is undisputed in the Superior Court, that \fvithout/
the claims being made by the AFIA Cedents, there would be no assag. There would be nothing v/
e

2 i:‘"
JU STICE y i : i

to distribute to the Class 2 creditors or anybody else.

. _That doesn’ tnacessanly make itan, expense) J,,,,, -[ 2.

s
PETER ROTH:

Oh, absolutely. It does. In order to induce, and this was again not disputed in the
.
Superior Count, to induce the claimants to file their proofs of claim and I think it was also

undisputed that they were unwilling to file their claims, And becauss they were unwilling to file v*

Y
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their claims thayhnceded to be induced and this inducement is what was negotiated by thev”
Liguidator to get them to do it. Those lssues were really not disputed below and T can point tov’
sections in the record where it is evident that those were not disputed. So we have a sitation =1 %

'8 SOITY......"

i g

JUSTICE ? (inaudible) Jsthes o fchiall dopute M‘l:um.muv;w&t" Hee
] l ] .*-s ;
PETER ROTEH: st Swgts ' -

7 JUSTLE t Wik e, Azadk tugpendos thsck 2
No. I don't believe there was any factusl dispute. Eha’c in the record supports that? 1 v

would call the Court’s attention to the discovery materials that were filed by the Ace Group at v~
the Liguidiator's Appendix, pages 46-66; Ace's Memorandum o}f Law sand Discovery Issuesw”
which is the I_.iqt_:}dator’s Appendix, at 88: and the:t;‘ the transcript of Aprdl 23™; the Joints/ '
Appendix at 267 ;.vhcre counsel to Ace discussed the disincentive problem as a given and all ;f v
the pt.lpers that were filed here discussed the disin_centiv\e. problem s a given.’ I don't think there\/_' h
35 sny herious dispote thatthe ARIA Cedents were ot incentivized £ fle and that the Ag:ree;r.né;{t.f
was 2n inducement to them.

5 ¢ o .I'_j
TUSTICE 2  totally ineudible) WA aloswk the benelt b chata cloivaests™ Dy

wat Y ok W T reced Suppni—M F;ull;.ﬁ? H—s“a.g__c
PETER ROTIH: The eqveemert bepebith deaaa 2 Lanmants conad says fkat e '

Idon’t have that handy. I am sorry. But1don’t think sgain there was really any dispute" i
abc;ut that, The dispute th.at. was ralsed by the Ace counsel this rmoming suggests that thf.x.:e Is nok L
benefit to Class 2 because they are going to fight it tooth and nall all the way.1o the end of e ¢ T
earth and that they are going to make sure that we never get any money out of it, but I think the v/
assumption — we haye to go under the assurmption — that this‘i.s going to succeed a-?y that jt'is =~

going to benefit Class 2 creditors because that is the way it is supposed to wark..

16
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JUSTICE %

Wil you tcll me how this becorncs & sxpcnss? I-Iow do Yyou say thls isan cxpcnse‘? v
et o
We say that it is an expense because there is an asset worth some $231,000,000. That v
asset will nc;t come into the estate unless the money is spent to induce the filing of the claims to
.parties wﬁ.o‘i'mve made it clear that they wouldn't file claims otherwise. Ttislike a findst’s fee or ¥
a contingent payment to the AFIA Cedents to induce them to file the claims without which there v/

would be no asset brough't'in. So it is priming the pump You ve got to prime the pemp to bring v/

in this asset and that is what the AFIA Cedent paymc.nts are intended tg do.

JUSTICE ?:
e ppins hoie _
Without this Agm:rnent ‘in all probability?
PETER ROTH: —

Without this Apreement we would have some of the AFIA " Cedents M would file

+hat
claitns to cover their sctoff position so&hcy wouldn't be Jisble and exposed to the liquidation
JUSTICE ?:
ey
Would theylrecover any money?
A .
PE‘I‘ER ROTH:

e g - L
The.y wobld not recover any money.’ I think it is uncontested that Class 5 mthcr way, R

gets nothing. The other Class 5 creditors, like the Ace Companies, they get nothing out of this v
whether there is an Agreement or whether there is not ag Agreement and despite what was saidv”

carlier and in the bricfs the Ace Companics concedzed at the he aring &t the Superior Cou:t that thev”
Agreement doesn’t harm them; that if you assume ‘Hu." .t

Lg
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,,M“h 5 w
“ Hee
TUSTICE %: Yo © ot

Oh, but it docs;—h-ée[

harm them substantially if the Courtf putadka-assets imera pot . . .

That is 2 hizm that thay were paid for 20 scme years agal

STICE 7.
e bt

But, I lqmw,brou are inducitg the harm, is what you are saying. You are incentivising
o kil Jodse Galva
the harm, is what y?ﬁ md—bagc L

PETER ROTH:

We are incentivising the claim-holders to file their claims so that the Ace Companies can *~

. be made to perform on the Agrecincmé that they were compensated for and that theV”

policyholders relied on implicitly when they did business with the Home Insurance Company””

. aver the past 20 years. The safety of the insurance was based in pért on the reinsurance andv”

'inde'n;niﬁns‘ that the Home 1.-.:ad and in addition in the Agreement, is the insolvency clllﬁils.-i whilﬁll'u/

says the Ace Companies will pay to the Lignidator notwithstanding the insolvency. So what they”

are trying to do now is say well that doesn’t reslly matter. 'We don’t care about the insolvency

clause. We want to get out of this and we have a right to get out of it, and I think the Supedorv/ co

Count hit it right on the head -- this is a windfall to them. They are going to get out of this, 1

Agreement that they were already paid for and without having to respond to the policyholders”

n&eds- . K g . ¥ " . 1

JUSTICE ? (totally inaudible) &5 this wmovs  fouwed 1 av e Le  uneleom ao o
Yie pmc&un- Do o have b o~ bﬂ-tfa.'!'b cou~rt
S Y POH“' pwll Sesh qppwu{ ﬁ-'lﬂ.#-r
) _clh\s%u%ms?

18 )
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PETER ROTE:

‘What will happen from here is that there will be & scheme approved in England and the

. npe,rauon cf tha schema wﬂl than prow.de. far the paymcnts to the AFIA Cedents and fur thc
. --repatnatmn gf the rcst of the money whlch is $145, 06 GDO 10 the estatc
JUSTICE T:

e

Vhat heppens after that?
PETER ROTE: ,
What happens after that? The process of that happening is that the ARIA Cedents’ claim
will be Jooked &t by the Liguidator and by the Ace Companies who will be invited to the claims v
dispute process and that it will be determined as I put it "under the jaundice eye and the scowling
.mean” of the refercé, the Superior Court, and the Ace Companies, who cbviously are not gain;v’
to sit still for mflated or bogus claims. Once the AFIA Cedents claim is allowed, it will mt end it v
w111 wait for any Clasé 5 distribution, but at the same ttrne the schcma w:ll be actwatcd oV
provide them, if after deductions for setoffs, and the deduction for the expenses of the fight andv”
then st fight with Ace aver recoveries, If-after al) thoss things, there is anything left to give to
the AFIA Cedents, they will get their 50%. And itis not 2 given that there is going to be maney
in it for the APIA-CcdenE becanss obviously Ace has made it clear that they are going to engage

]
LN

us in protracted and costly litigation avery step of the way,

. J'USTICB'? (inaudlble} Wk L\.A-pp-t&\{‘p to ‘!"-L othu~’ CJA«I—M C{mm»ﬂlﬂ; a}s M“,f;
PETER ROTH: Peme ™7 ﬂnt%zu claaiva shti pw-é.fu.g ouaihiag, The oudeowe of Hhis

Yeah, well the Class 2 creditors s really whete 2l t‘m: bnsmcss is here and the Clasp 2

claimants will await distdibutions from the liquidatian.

JUSTICE ? (inaudible)  Axzht. And Haeado you Lm,,e-}o bacle h: Cont akd
fne bo Sttk «ppvm-i o Hwee dtsiﬂ‘bw"nms K
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PETER ROTH:
9:(3-0!1 ) Yes, we will.
. JUSTICE?Z, -y e R w
© L likely that Clast 3 or Clads A breditors willsee amy sdmey? - ¢
PETER ROTH:

" That we really don't know 2t this point. It is too soon to tell. Itis a long process and we v/
don't know how successful Class 2 creditors will be in proving their claims and we have an

etiormous amotnt of asset recovery to do, including this one. This is & very large asset for the

Home estate, =

TUSTICE %:

oA a1 )
Lkwe 60ty e

ere is en i'sguc here of standing. Why do you say they don't have standing E
. PETER ROTH:

»

We.ll,' the insol‘..'e.ncy' courts and bankrupicy coui'ts., in p&rtiéﬁl:'ar the First Circuit, and then
. decdeat’s

this Cournt in dealing with the Cedents’ estates have applied the person aggrieved standard, I

think it is fairly clear that the Ace Companies are not aggrieved, They have stated on the record

below that the Order approving the Agreement — the Agreement dossn’t harm them. If they arc

not harmed, they are hardly a party aggrieved.

N
¥,
JTUSTICE ?%: . "
vlz,vth'i’“‘e‘t . n.'%h:‘r- . .' . '
e.. .- ‘Theparticsbelow? ’l;ﬁgon‘h(-lavcstanding? ¢y B .
PETER ROTH:
' 1 et

The’\pﬁrﬁes below — they are parties ip interest and I think the courts have mads clear,
including this coust a long time ago, that just because you have a rezson to intervene or you atc 2

party in interest in the proceedings below doesn't give you appellate party aggricved —~ person

20
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aggrieved standing, Bankruptey courts run inte this all the time. They have hundreds of people -

who show up for hearings. 1 have been to Delaware where you have a crowd of attorneys sitting

thcrs wamng [o 'be h::ard but not e.ve.ryon r}{t going to be | pcrsnn aggnaved wnh respcct to’

E 'any gIVen issue on a gwcn day . t‘ +kgM :
JUSTICE %
pe Y . ' Say
'\This is not an sdministrative expense.

Why can't the Ace Companjes, the—#ce
ch’m a Class 5 creditor and we are being treated differently than other

Class 5 creditors, so we are aggtieved.

PETER ROTH:

Because ejther way they get nathing. If they gct nothing without the Agreement, they are

7ot hacmed; and if they get nothing with the Agreement, they are not harmed
JUSTICE ?2: i ¥ .

" The §tatute’doesn’{'say you can have subclasses wip it doesn’t really matter. It says you
can't have subclasses “period”.

PETER ROTH:

We submit that there is no subelass made here Your Honor, We have the suthority under

a liberal reinterpreted remedial ‘statute to do the best we can to provide a payout to policy-

o

W
holders. We submit that the asset is bcmg brought.in legmmately under the bmad pawers that

. are affurde.d to the Liqmdator undef l;hc statute. The adnnmst.rauvc expense’ statute is not so

5

narrow and shouldn't be interpreted so narrowly as to prevent what is really good for policy-

holdess. I see that my light is on. ‘We ask the Court to affim,  [Hetie yw\?e-‘-; # widls
JUSTICE ?:

Thank you very tnuch.

21
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Iust a few quiclc pofnts.  May it please the Court. There has bsen a number of
. charactenzahons as to what 5 Wasn t sald b;y lhe Ace Cumpamcs bclow rather than pomt by. .,
i pmnl dxspu'tr: Mr Roth‘s charactenzatmn Iwolld: rafe.r the. Co’urt o tha transcnpt of the. hearing ;
of April 23 and also to the briefs which T believe will refute all of the points that Mr, Roth say
- have been conceded. Sccondly, it is not known at this time whether or not there will be any
recoveries Ey Class 5 ccc;iitors. The insolvency process is a lengthy one. This is the reason why
most Class 5 creditors will go 2head and submit the paper for theix claims on the chance that they
wil] receive something so it will niot be known for some time whether any recoveties will be
, made by them. As to the pojnt that policyholders we.r;: relying on the reinusrance provided by
the Ace Compani;s to the Home in this circumstance, we don't provide reinsurance on m;y
_ pohcyho‘tder clmms, on‘ly on rcmsured creditor clmmn, S0 only in the very‘ broadcst sense that
they thought 1herc was' & pool of asscts backmg this mmpany somawhcre can it be. statcd that
they have relied upon them. Finally, the Court asked about whether there was any indication in
the statute that as to whether the general powers in §25 could trump the specific powers of 544, I
submiil that subpart 21 of §25 provides that that cannot happen. It refers to the Liguidator .

exercising discretionary powers only if they are not.jnconsistent with the provisions of this |

O
statute, mcaning the Act. '
' .TUSTICB ?

What section? '_B'-WA* ‘-’J‘v‘»ﬂjc 9!4.“\“-'

§é



Lif LT LUUS Ule L4 OUdLrLLLlLd
TR
'

[R TR TS o R O T N ST
L

LI o A SR o
L i 8

¥ ogw Ay @

-

GAIL GOERING: peny’
Subpart 21 of §25. There is slso another subpart of that which refers to LransferW
. .ablc to ‘oe affected Dnly lf 1t docsn t contravcnc the pnonhes establlshed m §44 | tl"unk thatI

bave pmbably gune to two' nunute.s now and. Twill let Mr Bcuffa:d make his rabultal remarks
Thank you.

ANDRE BOUFFARD:

Miy it please the Court. Just very briefly, to get to the point that Tustice Duggan raised a
number of times, the -answer to the question whether my client benefits from this is we don’t -
know. There was no fecord created below that would ensble any fact finder to make any
determination wiirflher or’not Class 2 policyholder cre.:iit&rﬁéf;r.é better with this deal or with what
wounld have haépcncd if this- deal had not been done. We asked the Trial Court for t.he
uppottdmty to creats a factual record. We. We:e denied that Dppcrhlmty - With' rcspect to
‘ ad:mmstrahve cxpe:nses in terms nf mterpretmg the language. of §44 the most usaful authtanty is
federal bankruptey anthority. The reason that authority is germane is because the Wisconsin

statutory language, which is in the New Hampshire statute, was taken from the Federal

Bankruptey Act. The Federal Bankrupicy Act has now been superceded by the Pederal

Bankruptey Code, but the legislative history of the Code makes it very clear that the Code
mccrporated the language from the Aoct, so the. language that is in the an Hampshue. statute

L

.. was dcmrcd fmm the langn agc that is now in the Federal Bankruptey Code and there Is wedlth *_ -

of muthority in the federal bankruptcy arena that says that in order for something to be an
administrative expense’. . .

4

JUSTICE %

You can cut it short because the red light is on,
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- ANDREBOUFFARD: =

Okay. I've got 30 seconds, Your Honor. You have to have two things. You havé to

-4

have &n expcnsc that ansc.s followmg the msn]_vc.ncy and the cla:mam has fh he ab‘tc to

dembnsr.ratc the raasonablv valué of what was gwcn to the estate, Ne:thc: of those, ele,mmf_s can

e shown here, Thank you.
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